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MATTER O HaiveT of overpaymemts—IRS Scholarship Pregram—

Physical sxminaticus to ineligible employess
CIGEST: Collection of arrvonenus payments, except thoss
for traval, mads tc two IRS scholarship recipieats
ia excess of smouat varmitted under TRS Scholar-
ship Program regulatisa may be considered for
wvaiver sinie overpayments occurred through adain-
dstrativy erxor without fault on part of the
students, Inployees should not de charged for
payasots nade by IRS for physical exsminations
to IxS mphytu vho were undar 40 years of
sge and not eatitled under IRS policy to receive
the examicrations free of charge since erroneocus
peyments ware nucm: axpengas and not pay-
ments of " uy or "allowances" within msaning
of 5 U.8.C. § 5584(a).

This decision is in rvesponse to s request dated March 26, 1976,
from Florence M. Oaklay, an authorized cortifying officer of rhe
Department of the Treasury, Internal Ravonue Servics, Mid-Atlantic
Region, regarding the wiiver of coJlecticn of erronecus payments !
made to or on bahalf of urtntn euploysss undar twe distince
prograns adninistered by tho Internal Revenue Service (IRS):
the IRS Schohnhir Progvem and the hployn Health Maintenance

Program, . ..

The r'ic_o'nl‘lhwl that the Philadelphia District Office of
IRS sponsoraed two studentn, Gregory D. Fowall and Gloria E.
Washington, puraunnt to the IRS Scholarship Program, Faderal
Fersonnel Manual (FPM), chapter 308, Although FPM chapter 308
places no dollar limitation on ‘the amownt vhich uay be expended
by the agency anuually per student, IRS regulation- require that
the cost for ueh student, tncluding salary is nst to exceed
$5,000 per year, (IRM 0309. 243(2) and 0308.27.) Each district
partictipating in tha Schilarship Progrsm is required to set up
mamorandum accouats and determine that tha §5,000 limitation
i3 not sxceaded, (m-l’u\-m-nrmdun No, 0213-1.,) The record
indicates that the Philadelptifs Distyict did not saintain the
rsquired memorandum accounts for fiscal yaar 1975 which resulted
in the gverpaymsnt to or on bahalf of its two scholars in the
amounts of $162,22 and $919.84, respectivaly,
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The second set of arrcnecus payments resulted frow phyeical
exanivatiocus given to IRS employscs ia the Pbhilidelphia Districet
by Intermatioval Coupunadics Corpo~etion (Cospumedics). 7The
msdical examinations ware msde avi ;" ls to the TRS eriloyses in
accordaace with the Federal FPersounne. #lanuvgl (¥YM), clapter 792,
subctapteaz 3, § 4~4 (1969 ad. Decewber 7, 1973), vhich inplemants
5 U.S.C. § 7901 (1979). Under these eutboritiwg, the head of cach
Covernweat agency is to determine t{he axtent of pccupatiocil health
rervices to ba provided at each vork locatiot., Although not rasquired
by ¥PM chapter 792 or IRS rcgulltiuus .IRS Mid-Atlentic Region iswsued
regulations providing that free phyl:lul ezsuingtions would be given
only to enployeas over 40 years cf age, llavertheless, a number of
enplryoas in outlying posts of duty ware apparently advised by their
supervisors that the exaninatious wers freu snd gvailable to all
-ployecl. The record indicates that (mployees recesdved a circular
prepared by CompusedSfen byt dietribated throuth'IRS channels,
i:diul‘.ins that the cost.to cach participant wvould bo "Gowmt
Paid." Also, & cover lettar from the District Occupational
Epalth Officer correctad an jufereace from the circuler that
dependents could take the physical at Govemseut sxpensa but
failed to coriect the iapression that eoploytes under 40 years
of age vould not be charged for an expgypination, The reccrd states
that, 'as & result of such mislesding (nforuation, A& nunber uf em-
ployacs under 40 years of age took the srzamipatioc and che sgency
subsequently paid $48.50 fcr each of those exaninations,

The certifying officet seeks our determination hather the IRS
Mid-Atlantic. Region may waive collectioz of the c¢laims in either or
both of thn abbve situations. .

Onrpaynenu of pay ur allowances, other tham travel or
relocation allowvances, Aruing out of .dminiltnc:.v. errors may
bs vaived by the Comptroller Ceaeral of the United Statss nr the
head of an agency if collection “would de sgainet equity and
good conscience and not in the bast intcru:l of the United States."
S U.S.C. 7 5584(a) (Supp, 1V, 1974). 'The regulations implementing
thie provision are sat forth at & C.P.R. §§ 91-95 (1976), The
partineni part of 4 C,F.R, § 91.5(c) [1976) reads a8 follows:

"& % & GCenerally these criteria will be met by
a finding that the erronecus.ayaneat of pay or
sllovances occurrud through adeinistrative ervor
gnd that there is no indication of fraud, nis-~
rapresentation, fault or lack of good faith om
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tt~ jart of the swmpicyes or mambar or any o..ar
pervon hmving an intsrest in ebtaiaing a waiver
of the claim 8 & &.°"

In the Scholarship cases, it seems clear thet IRS's faflure to
meintain the required mercTendwm sccowmnits for its two scholars wss
ixproer md conmtituted aduinistrative arror vhich caused the
overpaysant d to occur, and we find ne indication of fraud, misrep-
reswm tition, £ault or luck of good faith on the part of thc
indiviiizal students, VYith vegard to the medical examinations
nistakenly given at agency expense to certain IRS enployees, the
District lixzcztor has detaruinad that thesa amplovess vwers not
at favit for the errcuecus paymemts sads ou their behalf through
aduindsc Titive ervor. However, thare 4z a question as to whather :
scholarsbip granta or payments for physical examinatious are pay '
or allowancas wnde; the waiver statute .and regulations.

Te mthority to waive chlm pursuant to $ U.8.C. § 3584(a)
is limiced to erroneous paymenis of "pay” or "allowsncen."” Thasa
texns ire deafined ir. 4 C.¥.R. § 91,2 (1976) as follows: |

n{c) '"Pay' as it relates to sn ewployr
MeAK) ml.nry, wagts, pay, cowpengsation, omii:vci.d,
md tcnnor-tlon for sarvices. It includes -:* ia
ot lmttqd to overtime pay, nigh:.. Sunday st .ufur
1!:'0;“11: sad huardoul duty cifferential; pay for
Smday. w,:d holidsy vork; payment for accumulsted
a4 wcrined leave; and severance pay * ®# &, It
Zoou not dnclude travel end tramsportatiom expenscs
and allowremees and relscstion allowances payable
uador 5 U.85.C. 5724s.

"{d) ‘'Allcwmmces' ss thay relate t.o an employas
frclude but are not .1iwitad to peyments for quarters, .
wi forvm, end overseas cost of living expunses, but -
ay:luia travel and transportation allowvavces, sud -
Tl oeszion expense: payabla under 5 U.S.C. 5724a."

Eact of the a:ove dafinitions lists a nuober of izews that are
definftcly 4dentified as pay or sllowsnces. Fach also statas that
the respetrive definition "lucludes but 1is not limited to" the
speedfic {tans listed. The waiver statute is remadial legislation
wvhich shoyld be coustrued broadly, sud ics legislative history
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fndicates an intent to include all allowances, other than cravel
allowsncas., Tharsfors, we bel:.:ve that sny ites of pay or allow-
~aces may be considered for waiver action, excapt travel and
reiocation allovances vhich sre speecifically cxcluded under tha
ststute and regulations.

The {tems paid under the IAS Scholarship Prosram were salary,
parsounal benefite, tuition, books smd supplies, and travel. Salary
is & form of pay. Personnel benefits, tuition, snd books and supplies
are forms of sllivances. Travel expenses are specifically axeluded
from the waiver authority. In view of the above #ll of the items
1isted excapt travel axpsnses may ba considered for waiver action.

In this connection ve nota that viiile the record shows that the total
items patd exceed the limication, it does not show vhat items
comprise the overpaycents. Sincs the traval expenses paid were
ralatively small ($49.60 and $71.40, respactively), we shall vot
consider these expanses as constituting eay part of the erronsous

overpaysents.

On the basis of the foregoing the clainms againet the twe
studentes srising out of the overpayments undar ths Scholarship
Program of $162.22 and $919.84, raspectively, ars hexshy wvaived,

Tumiang to tha heslth cxaminations, ssction 4-la, FPH, chapter 792,
mbchaptar 4 (1969 ed. Decembaxr 7, 1973), provides as !ouow..

"g,. Paderal occuputional health prograns arxe
daltped to promote the hulth fitness of Fedaral
smployeos Zor efficient performance of their assigned
vork, 'n:cu programs, therefore, exist to sarve
marmt. The considexable benefit for employses
is a. ‘by-—product, but 41t has been substantial enough
to influence unfons to becoms a major force behind
estcblishing occupational health programs in private
industry."”

Ia view of the above, it is our opinion that the costs cf pliysical
examinations are primarily expenses of mansgement and not employse
allovances. Acecordingly, tha costs of the physical exaninatious
should not be treated as srroneous payments made ou behalf of the
anployess bt shduld be cousidered improper payments of administrative
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expenses, Therefors, thare iz no vaiid indebtedness ajahut ths
esployses snd no action to obtain valver umder 5 U.8.C, § 5584

is required,

Paul G. Deabling

For the cmptfolhr General
‘ of the Unitad Stalas






